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A. IDENTITY OF PETITIONER 

Abel Linares-Montejo, the appellant below, asks this 

Court to review the Court of Appeals decisions referred to in 

section B. 

B. COURT OF APPEALS DECISION 

Petitioner requests review of the Court of Appeals 

opinion in State v. Linares-Montejo, COA No. 81144-4-I, filed 

August 9, 2021. The opinion is attached to this petition as an 

appendix. 

C. ISSUES PRESENTED FOR REVIEW 

1. Did the trial court violate petitioner's 

constitutional rights under the Fifth and Sixth Amendments to 

the United States Constitution when it expressly instructed his 

jurors that "jury nullification is not allowed in Washington"? 

2. Under the Eighth Amendment and article 1, 

section 14 of the Washington Constitution, where the defendant 

was only 19 years old at the time of his offense, did the 

sentencing court have discretion to run a firearm enhancement 
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concurrent to the underlying sentence based on the mitigating 

factor of youth? 

3. Is review appropriate under RAP 13 .4(b )(3) where 

both issues presented involve significant constitutional questions? 

D. STATEMENT OF THE CASE 

1. Trial Proceedings 

On October 6, 2017, the King County Prosecutor's Office 

charged Abel Linares-Montejo, along with Anna Kasparova, with 

first degree murder in connection with the September 19, 2017 

shooting death ofEdixon Velasquez. CP 1-7, 26-27. 

The State presented evidence in support of its theory that 

Kasparova and Linares had conspired to rob Velasquez and, 

while attempting that robbery, Velasquez was shot and killed. 

Linares denied any involvement in the robbery and presented 

evidence supporting his claim that law enforcement had 

misidentified him as the shooter. 1 

The defense opening brief provides a detailed discussion 
of the evidence produced and the arguments made at trial. See 
AOB, 4-24. 

-2-



Jurors were instructed they could convict Linares and 

Kasparova of premeditated first-degree murder or felony first

degree murder based on attempted robbery. Alternatively, 

jurors could convict them of the lesser crimes of second-degree 

murder or first-degree manslaughter. CP 154-166. Ultimately, 

jurors convicted both of first-degree felony murder and found 

they were armed with a firearm at the time of the crime. 2RP 

1550-1551; CP 59, 63-65. 

The two issues raised m this petition reqmre a more 

thorough discussion here. 

a. Jury nullification 

Twice during voir dire, the Honorable Kristin Richardson 

made it clear to all potential jurors they were forbidden from 

using juror nullification to acquit Linares. 

The first discussion occurred during the court's general 

questions to potential jurors: 

The court will instruct you on the law of the case. 
Is there anyone that cannot assure the parties and 
the Court that you will follow these instructions 
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regardless of what you believe the law ought to be 
oris? 

RP 220. Two jurors raised their hands, one of whom was juror 40, 

who explained, "I'm simply aware of the fact that a juror can choose 

to deal with their bias." 2RP 220. The court responded, "Jury 

nullification is not allowed in Washington." 2RP 220. Juror 40 

replied, "Oh, okay" and then indicated he could follow the law. 2RP 

221. 

The second discussion occurred while the prosecutor was 

speaking with juror 98: 

Q: Okay. You had indicated that - I think you 
said it's hard to stay neutral? 

A: Yes. 

Q: It's based on -you work at the federal 
public defenders. Is that right? 

A: Uh-huh. 

Q: What do you mean by that, that it's hard to 
s[t]ay neutral? 

A: Well, kind of like I favor more defender 
side, so - and taking into consideration the 
case and that- please don't take me wrong -
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They take into consideration that they are 
kids and they have, like, entire life in front 
of them, that they haven't had too much 
experience, and so it would be hard for me 
to make - to make a decision not in favor of 
defendants. 

Q: It might be a hard decision for a lot of folks, 
but the question really is, can you be fair? 
Do I have a fair shot with you as a juror in 
this case? Will you follow the law the judge 
gives you? 

A: Well, but the - as you know, they're always 
not straight. There's always you can see 
what is - you can interpret law in different 
ways. 

Court: Ma' am, I need to explain something 
to you just so we're all understanding. 

The federal law is different than the state 
law in terms of how it is analyzed and what 
the options are. So the law that I give to you 
would be the state law, and that's what you 
would have to follow. So I just want to 
clarify that for you. Okay? 

2RP 397-399. Juror 98 then indicated she could follow the law 

as instructed and would try her best to enter guilty verdicts if 

the State proved its case. 2RP 399. 
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b. Exceptional mitigated sentence 

With an offender score of 0, Linares faced 240 to 320 

months for murder plus 60 months on the firearm enhancement. 

CP 117; lRP 98. Because Linares was only 19 years old at the 

time of the shooting, his attorneys asked Judge Richardson to 

impose an exceptional mitigated sentence of 180 months for the 

murder conviction and no additional time for the firearm 

enhancement. CP 84; lRP 129. In support of this request, 

counsel relied on the Eighth Amendment and a series of court 

decisions pe1iaining to youthful offenders. CP 83, 86-89; lRP 

129-131. Counsel also relied on a psychological assessment of 

Linares, which described the impact of his adolescent brain, and 

the childhood trauma he had experienced, on his behaviors. CP 

88-92, 101-112; lRP 130-131. 

Judge Richardson found that she was required to impose 

at least 240 months for murder and 60 additional months for the 

enhancement; she had no authority to go below those terms. 

lRP 139-140. She then imposed that sentence (300 months), 
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and indicated she would not go below the mandatory minimum 

penalty for first-degree murder even if she could. CP 119; lRP 

140-141. She did not, however, make a similar statement 

regarding the 60-month firearm enhancement. lRP 141. 

Linares timely appealed. 

2. Court of Appeals 

Citing relevant state and federal decisions, Linares argued 

that expressly instructing jurors they were prohibited from using 

nullification to decide his fate violated his Fifth Amendment due 

process rights and his Sixth Amendment right to trial by an 

impartial jury. See BOR, at 32-41; RBF, at 6-9. Without 

acknowledging or addressing federal decisions on the subject, the 

Court of Appeals simply held there was not a constitutional right 

to jury nullification and, therefore, Linares could not raise the 

issue for the first time on appeal under RAP 2.5(a)(3). See Slip 

op., at 10-11. 

Regarding his sentencing, Linares argued that Judge 

Richardson erred in failing to recognize her discretion to impose 
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an exceptional sentence on his firearm enhancement, based on his 

youth, by running it concurrently with his 240-month sentence 

for murder. See AOB, at 58-75; RBF, at 19-23. The Court of 

Appeals rejected this argument, remaining unconvinced - even 

under this Court's recent opinion in In re Pers. Restraint of 

Monschke, 197 Wn.2d 305, 482 P.3d 276 (2021) - that 

sentencing courts possess such authority. See Slip op., at 17-18. 

Linares now seeks this Court's review. 

E. ARGUMENT 

1. WHETHER COURTS MAY INSTRUCT 
JURORS THAT "JURY NULLIFICATION IS 
NOT ALLOWED IN WASHINGTON" 
PRESENTS A SIGNIFICANT QUESTION OF 
CONSTITUTIONAL LAW UNDER RAP 
13.4(b)(3). 

Jury nullification occurs in a trial when a 
jury acquits a defendant, even though the members 
of the jury believe the defendant to be guilty of the 
charges. This may occur when members of the 
jury disagree with the law the defendant has been 
charged with breaking, or believe that the law 
should not be applied in that particular case. 
Nullification is a juror's knowing and deliberate 
rejection of the evidence or refusal to apply the 
law because the result dictated by law is contrary 

-8-



to the juror's sense of justice, morality, or fairness. 

State v. Nicholas, 185 Wn. App. 298, 301, 341 P.3d 1013 

(2014) (citing State v. Elmore, 155 Wn.2d 758, 761 n. 1, 123 

P.3d 72 (2005)). 

State and federal courts uniformly recognize the power of 

juries to ignore the law in reaching a verdict. State v. 

Meggyesy, 90 Wn. App. 693, 699, 958 P.2d 319 (citing United 

States v. Edwards, 101 F.3d 17, 19 (2nd Cir. 1996)), review 

denied, 136 Wn.2d 1028, 972 P.2d 465 (1998), abrogated on 

other grounds !2y State v. Recuenco, 154 Wn.2d 156, 110 P.3d 

188 (2005). Moreover, "this power is protected by 'freedom 

from recrimination or sanction' after an acquittal." United 

States v. Kleinman, 880 F.3d 1020, 1031 (9th Cir. 2017) 

(quoting Merced v. McGrath, 426 F.3d 1076, 1079 (9th Cir. 

2005)), cert. denied,_ U.S. _, 139 S. Ct. 113, 202 L. Ed. 

2d 199 (2018). 

While "courts recognize that jury nullification occurs in 

practice, ... [they] will not promote it or educate jurors about 
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nullification." Nicholas, 185 Wn. App. at 301. Thus, for 

example, it is inappropriate to instruct jurors on their power to 

nullify. Kleinman, 880 F.3d at 1031. It is also inappropriate to 

instruct jurors they "may" convict the defendant as a substitute 

for the standard instructional language indicating a "duty" to 

convict where the State has proved its case. Meggyesy, 90 Wn. 

App. at 697-705. On the flip side, however, "courts should 

'generally avoid[ ] such interference as would divest juries of 

their power to acquit an accused even though the evidence of 

his guilt may be clear."' Kleinman, 880 F.3d at 1033 (quoting 

United States v. Simpson, 460 F.2d 515, 520 (9th Cir. 1972)). 

Unfortunately, at Linares's trial, despite the prohibition 

on educating jurors about nullification, Judge Richardson did so 

anyway, telling them it was not an option and that it violated 

Washington law. Judge Richardson's first admonition that 

"jury nullification is not allowed in Washington" left no doubt 

in jurors' minds that they were forbidden from using that option 

at Linares's trial. Her second admonition - that jury options are 
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different in federal court and juror 98 would have to follow 

Washington law as given by the court - immediately followed 

juror 98' s statements that she would take into consideration the 

defendants' youth in rendering her verdicts and that "you can 

interpret laws in different ways." Thus, it also served to make 

clear to jurors they were forbidden from exercising such 

judgment at Linares's trial. Jury nullification was simply not an 

option. 

In Kleinman, the Ninth Circuit Court of Appeals recently 

addressed the impropriety of telling jurors they may not use 

nullification. At Kleinman's trial, the judge instructed the jury: 

You cannot substitute your sense of justice, 
whatever that means, for your duty to follow the 
law, whether you agree with it or not. It is not for 
you to determine whether the law is just or 
whether the law is unjust. That cannot be your 
task. There is no such thing as valid jury 
nullification[.] You would violate your oath and 
the law if you willfully brought a verdict contrary 
to the law given to you in this case. 

Kleinman, 880 F .3d at 1031. 

Kleinman argued the court's language "impermissibly 
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divested the jury of its power to nullify" and effectively coerced 

a guilty verdict. Id. at 1026, 1031. The Ninth Circuit found 

nothing improper in the instruction's first three sentences, 

which essentially told jurors to do their job by following the 

court's instructions on the law. Id. at 1032. But the Kleinman 

court found the last two sentences to be error: 

Although a court has "the duty to forestall 
or prevent [nullification]," including by firm 
instruction or admonition, Merced, 426 F.3d at 
1080, a court should not state or imply that ( 1) 
jurors could be punished for jury nullification, or 
that (2) an acquittal resulting from jury 
nullification is invalid. More specifically, the 
court's statement that the jury "would violate [its] 
oath and the law if [it] willfully brought a verdict 
contrary to the law given to [it] in its case," could 
be construed to imply that nullification could be 
punished, particularly since the instruction came in 
the midst of a criminal trial. Moreover, the 
statement that " [ t ]here's no such thing as valid jury 
nullification" could be understood as telling jurors 
they do not have the power to nullify, and so it 
would be a useless exercise. 

Id. at 1032-1033; see also United States v. Lynch, 903 F.3d 

1061, 1078-1079 (9th Cir 2018) (noting the improper 

nullification instructions in Kleinman and distinguishing the 
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circumstances where jurors never told "that they lacked the 

actual ability to do so."). 

As in Kleinman, by plainly telling Linares' s jury that 

"jury nullification is not allowed in Washington," 2RP 220, 

Judge Richardson's statement indicated there was no power to 

nullify and implied that nullification could be punished, 

particularly in the midst of a criminal trial. Judge Richardson's 

later statements that Washington law is different than federal 

law in terms of "what the options are" and that Washington law 

must be followed, 2RP 398-399, further emphasized both these 

notions. 

In Kleinman, having found the trial judge's instruction 

that jury nullification was not an option to be error, the court 

turned to the standard of review for assessing prejudice. Id. at 

1033. 

The Fifth Amendment to the United States Constitution 

guarantees no one will be deprived of liberty without "due 

process of law." U.S. Const. amend. V. The Sixth Amendment 
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promises that "[i]n all criminal prosecutions, the accused shall 

enjoy the right to a speedy and public trial, by an impartial 

jury." U.S. Const. amend. VI. The Kleinman court ruled: 

to the extent the district court's erroneous 
instruction improperly infringed on "the historical 
and constitutionally guaranteed right of criminal 
defendants to demand that the jury decide guilt or 
innocence on every issue, which includes 
application of the law to the facts," United States 
v. Gaudin, 515 U.S. 506,513, 115 S. Ct. 2310, 132 
L. Ed. 2d 444 (1995), implying that a particular 
decision might result in some sort of punishment, 
see Merced, 426 F.3d at 1079, the error took on a 
constitutional dimension. While it is permissible 
under our law for judges to attempt to forestall or 
prevent nullification by use of a firm instruction or 
admonition, it was not proper here for the district 
court to do so in a way that might be perceived as 
coercive with regard to the jury's ultimate verdict. 

Kleinman, 880 F .3d at 1036. Therefore, the proper harmless 

error standard required the prosecution to prove beyond a 

reasonable doubt that the instruction did not contribute to the 

guilty verdict. Id. (citing Chapman v. California, 386 U.S. 18, 

24, 87 S. Ct. 824, 17 L. Ed. 2d 705 (1967)). 

In Kleinman, the court found the error harmless because 
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jurors were otherwise properly instructed, "[t]he erroneous two

sentence nullification instruction was a small part of the court's 

final instructions to the jury, and [it] was delivered without 

specific emphasis." Id. at 1035. In contrast, at Linares's trial, 

Judge Richardson's prohibition on nullification was not 

similarly buried within other instructions. She addressed the 

issue independently of any other instruction. 2RP 220-221, 

397-399. And she intentionally gave it specific emphasis to 

educate every potential juror. 2RP 398 ("I need to explain 

something to you just so we're all understanding."). 

In the absence of these improper admonitions, conviction 

was far from assured. Even if all the jurors believed the 

contested evidence sufficient to convict Linares, one or more 

jurors may have decided that a conviction for first-degree 

murder was not appropriate under the circumstances. For 

example, Linares was merely 19 years old when charged with 

murdering Velasquez. CP 7 (D.O.B. 4/5/08). His youth was 

apparent to jurors. 2RP 398 ("they are kids and they have, like 
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entire life in front of them, that they haven't had too much 

experience"). And that youth contrasted starkly with the very 

serious charges they faced and the consequences of conviction. 

RP 398 ("and so it would be hard for me to make ... a decision 

not in favor of defendants"). Under these circumstances, one or 

more jurors may have believed the law should not be applied in 

this particular case and refused to convict because the result 

would be "contrary to the juror's sense of justice, morality, or 

fairness." Nicholas, 186 Wn. App. at 301. 

Judge Richardson's anti-nullification instructions 

interfered with Linares's rights, under the Fifth and Sixth 

Amendments, to demand that the jury decide his guilt or 

innocence on every issue. They improperly removed an 

opportunity - available to defendants m every other 

Washington case - for jurors to acquit outright or convict only 

on a less serious charge. 

While defense counsel did not object when Judge 

Richardson told all prospective jurors that Washington law 
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prohibited nullification, the issue is still properly raised as 

manifest constitutional error under RAP 2.5(a)(3). 

Under RAP 2.5(a)(3), the issue affects Linares's 

constitutional rights - under the Fifth and Sixth Amendments to 

the United States Constitution - to demand that his jury decide 

his guilt or innocence on every issue. Kleinman, 880 F .3d at 

1036. Moreover, it is manifest because it is plausible that it had 

"practical and identifiable consequences" at trial. State v. 

Kalebaugh, 183 Wn.2d 578, 584, 355 P.3d 253 (2015). It 

denied Linares an opportunity for acquittal. 

The Court of Appeals failed to give this issue serious 

consideration. It did not cite, much less discuss, Kleinman or 

its explanation of constitutional error stemming from 

nullification instructions. Instead, the Court of Appeals seems 

to have premised its decision on the faulty notion that jury 

nullification instructions can never violate a defendant's 

constitutional rights. 
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Review is appropriate under RAP 13 .4(b )(3) because this 

issue presents a significant question of constitutional law never 

before addressed by Washington appellate courts. 

2. WHETHER SENTENCING COURTS MAY 
IMPOSE AN EXCEPTIONAL MITIGATED 
SENTENCE FOR YOUNG ADULTS BY 
RUNNING A FIREARM ENHANCEMENT 
CONCURRENTLY TO THE UNDERLYING 
SENTENCE ALSO PRESENTS A 
SIGNIFICANT CONSTITUTIONAL QUESTION 
UNDERRAP 13.4(b)(3). 

As previously discussed, because Linares was only 19 

years old at the time of the shooting, his attorneys asked Judge 

Richardson to impose an exceptional mitigated sentence of 180 

months for the murder conviction and no additional time for the 

firearm enhancement. CP 84; lRP 129. 

This Court's recent decision in In re Personal Restraint of 

Monschke, 197 Wn.2d 305, 482 P.3d 276 (2021), supports a 

finding that Judge Richardson was authorized to make the 

firearm enhancement concurrent. Monschke is significant 

because it is the first decision to give the same constitutional 
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protections to young adults that were previously limited to 

juveniles in the context of sentencing. 

In Monschke, the Court held mandatory life without 

parole sentences for 18- to 20-year-old defendants violated the 

constitutional requirement that judges must exercise discretion 

when sentencing those within this age range. Monschke, 197 

Wn.2d at 306-307. Of importance to Linares's appeal, this 

Court recognized "many youthful defendants older than 18 

share the same developing brains and impulsive behavioral 

attributes as those under 18. Thus, we hold that these 19- and 

20-year-old petitioners must qualify for some of the same 

constitutional protections as well." Id. at 313. 

Under Monschke, courts must have discretion to consider 

individual attributes of youthfulness "as they apply to each 

individual youthful offender. That is why mandatory sentences 

for youthful defendants are unconstitutional." Id. at 323. In 

support, Monschke cited Houston-Sconiers, which addressed 

the mandatory firearm enhancement provision, as "requiring 
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consideration at sentencing of defendant's individual youthful 

characteristics and many other individual factors related to 

culpability." Id. (citing State v. Houston-Sconiers, 188 Wn.2d 

1, 23, 391 P.3d 409 (2017)). 

"Neuroscientists now know that all three of the 'general 

differences between juveniles under 18 and adults' recognized 

by [Roper v. Simmons, 543 U.S. 551, 125 S. Ct. 1183, 161 L. 

Ed. 2d 1 (2005)] are present in people older than 18." 

Monschke, 197 Wn.2d at 324. This Court deemed these 

"objective scientific differences between 18- to 20-year-olds ... 

on the one hand, and persons with fully developed brains on the 

other hand, to be constitutionally significant under article I, 

section 14." Id. at 325. Because no meaningful neurological 

bright line exists between age 17 on one hand and ages 18, 19, 

or 20 on the other hand, "sentencing courts must have discretion 

to take the mitigating qualities of youth - those qualities 

emphasized in [Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 
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2455, 183 L. Ed. 2d 407 (2012)] and Houston-Sconiers - into 

account for defendants younger and older than 18." Id. at 326. 

Linares was 19 years old at the time of the charged 

offense. He presented evidence that he possessed mitigating 

qualities of youth. He was nevertheless subjected to a firearm 

enhancement that the sentencing judge thought she had no 

choice but to impose and run consecutively to the base 

sentence. Under Monschke, Linares should have the same 

constitutional protections as a juvenile when it comes to 

mandatory sentencing provisions under the SRA.2 

Courts have a duty to construe a statute so as to uphold 

its constitutionality. Houston-Sconiers, 188 Wn.2d at 24 ( citing 

State v. Furman, 122 Wn.2d 440, 458, 858 P.2d 1092 (1993)). 

In Houston-Sconiers, this Court concluded the legislature did 

2 In rejecting this argument, the Court of Appeals cited 
State v. Mandefero, 14 Wn. App. 2d 825, 828, 473 P.3d 1239 
(2020), in which it held "[t]rial courts do not have the discretion 
to impose an exceptional sentence downward for firearm 
enhancements when the offender is not a juvenile at the time 
they commit the crime." Slip op., at 17. Supreme Court review 
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not intend to mandate a sentence that ran afoul of the Eighth 

Amendment. Id. at 26. To avoid a constitutional violation, the 

enhancement statute should likewise be interpreted to permit a 

mitigated exceptional sentence based on the youthful qualities 

of a young adult. If the statute cannot be so construed, then it 

violates the Eighth Amendment and article I, section 14 of the 

Washington Constitution by barring sentencing courts from 

exercising individualized discretion to decide whether a firearm 

enhancement is appropriate for a young adult exhibiting the 

mitigating qualities of youth. 

In light of Monschke, this Court should find that 

sentencing courts possess constitutionally-mandated discretion 

to run a firearm enhancement concurrently with an underlying 

sentence where the defendant was 19 years old at the time of 

the offense and leniency is warranted. Because Judge 

Richardson abused her discretion when she concluded she 

lacked the legal authority to impose a mitigated exceptional 

was never sought in Mandefero and, critically, it predates this 
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sentence for the firearm enhancement, Linares respectfully asks 

this Court to remand for a new sentencing hearing and decision 

on the firearm enhancement. 

Court's opinion in Monschke. 
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F. CONCLUSION 

Linares respectfully asks this Court to grant his petition 

and reverse the Court of Appeals. 

I certify that this document was prepared using 
word processing software and contains 3768 
words excluding those portions exempt under 
RAP 18.17. 

DATED this 8th day of September, 2021. 

Respectfully submitted, 

NIELSEN KOCH, PLLC 

,,-)~ ;), 7{~ 
DAVID B. KOCH, WSBA N~. 23789 
Office ID No. 91051 
Attorneys for Petitioner 
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FILED 
8/9/2021 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

THE STATE OF WASHINGTON, 

Respondent, 

V. 

ANNA VALERIYA KASPAROVA, 

Defendant, 

ABEL LINARES-MONTEJO, 

Appellant. 

No. 81144-4-1 

DIVISION ONE 

UNPUBLISHED OPINION 

APPELWICK, J. - Linares appeals his conviction for first degree murder. He 

argues that he received ineffective assistance of counsel when his counsel failed 

to renew a motion to sever his trial or properly object to alleged prosecutorial 

misconduct. He also argues that the trial court erred by instructing the jury against 

jury nullification and by admitting a gruesome autopsy photo. He argues that he 

was denied a fair trial because the trial court declined to cover a memorial to a 

popular former prosecutor in the courthouse. Last, he argues the trial court failed 

to recognize its discretion to impose an exceptional sentence on a firearm 

enhancement due to Linares's youth. We affirm. 

Citations and pin cites are based on the Westlaw online version of the cited material. 
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FACTS 

On December 5, 2019, a jury found Abel Linares-Montejo and Anna 

Kasparova guilty of the murder of Edixon Velasquez. 

Kasparova and Velasquez had been romantically involved. Velasquez 

ended the relationship. Kasparova and Linares 1 began dating in the spring or 

summer of 2017. 

Kasparova and Linares planned to rob Velasquez. Kasparova set up a 

meeting with Velasquez by indicating she wanted to have sex with him. Velasquez 

then invited Kasparova to his house in West Seattle. 

On the evening of September 19, 2017, Kasparova, Linares, and others 

went to the house. The plan was for Kasparova to lure Velasquez out of the house 

by asking him to parallel park her car. Accordingly, Kasparova drove her car to 

Velazquez's house and asked him to come out and park it for her. When 

Velasquez came out, she exited the car, went across the street, and stood behind 

another car. At that moment, Linares approached the car from behind and 

attempted to rob Velasquez at gunpoint. The two fought over the gun. During the 

struggle, two shots went off. One shot struck Velazquez in his thigh and the other 

in his chest. The shot to his chest severed a major blood vessel near the heart 

before lodging in his spine. Velasquez died at the scene. 

Linares ran away. Kasparova walked past Velasquez, got into her car and 

drove off. Police apprehended her at her home that night. 

1 Linares-Montejo refers to himself as "Linares" in his briefing to this court. 
We follow suit. 
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Linares made his way to Auburn before calling Elias Guttierez for a ride. At 

the time, Guttierez was with three others, Juan Rodriguez, Jesus Perez Arellano, 

and Alondra Servin. The group picked up Linares, who told Perez and Guttierez 

that he had killed someone during a robbery attempt in West Seattle earlier in the 

evening. The next day, Linares told Servin the same thing. 

Over the next few days, Linares exchanged phone calls with a close friend, 

Jhosselyne Caseres, who had heard of Kasparova's arrest. During the first call, 

Caseres asked Linares what was going on. Linares responded that he "couldn't 

lie" because Caseres "know[s him] too well." Both started crying, and Caseres told 

Linares he should turn himself in. Linares responded that he did not want to talk 

about the situation on the phone, but that Kasparova had ''[his] back" and was 

"down for [him]." 

During the second call, Linares told Caseres that he had intended to rob 

Velasquez, who had tried to grab his gun from him. Caseres again suggested that 

he should turn himself in. Linares became angry and said that Caseres did not 

know what she was talking about. 

Caseres later called the Seattle Police Department tip line about the murder. 

Caseres agreed to allow the police to record another call with Linares. During that 

call, Linares said that he was "duckin'," which Caseres took to mean that he was 

"hiding out." She then implied that Linares had killed Velasquez because he was 

jealous of his previous relationship with Kasparova, which Linares denied. Linares 

then said he had heard derogatory facts about Velasquez. He said that "not 
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everybody ... is fucking innocent" and "everything happens for a reason ... I'm 

not trying to defend mysel- I'm not trying to defend anything .... God won't let 

nothing happen if it ... wasn't supposed to happen." 

Following this recorded call, police decided they had enough evidence to 

arrest Linares. Detectives took him into custody the next day, on October 4, 2017. 

Police charged Linares and Kasparova with first degree murder. Their 

cases were joined for a single trial. Linares twice moved to sever the cases. The 

first motion sought severance on the belief that the State would introduce 

statements by Kasparova against him. The trial court denied the motion. The 

second motion, characterized as a renewal of the first, sought severance based 

on what Linares anticipated to be his and Kasparova's antagonistic defenses. The 

trial court denied the motion but indicated that Linares could bring the motion again 

at the close of the State's case. Linares did not bring the motion again. 

Also before trial, Linares moved to have a memorial to a prominent former 

prosecutor in the courthouse covered during his trial. The memorial includes 

quotations attributed to the prosecutor, including '"Our Job is Not to Win Cases, 

but to Seek Justice."' Linares argued the quotation was "pro-prosecutorial 

advertising" that violated his due process rights. The trial court denied the motion. 

The case proceeded to voir dire, where the court had the following 

exchanges with potential jurors, 

The court will instruct you on the law of the case. Is there 
anyone that cannot assure the parties and the Court that you will 
follow these instructions regardless of what you believe the law ought 
to be or is? 

4 
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Uurors raise hands] 

THE COURT: Thank you ... number 40. 

JUROR NUMBER 40: I'm simply aware of the fact that a juror can 
choose to deal with their bias. 

THE COURT: Jury nullification is not allowed in Washington. 

JUROR NUMBER 40: Oh, okay. 

Defense did not object. Sometime later, the following discussion occurred: 

Q. Juror number 98, I wanted to follow up on something you said. I 
think it was during Mr. Shaw's rounds. I don't know if you need a 
microphone. I think you probably do. 

A. I'm kind of loud. 

Q. Okay. You had indicated that - I think you said it's hard to stay 
neutral? 

A Yes. 

Q. It's based on - you work at the federal public defenders. Is that 
right? 

A. Uh-huh. 

Q. What do you mean by that, that it's hard to stay neutral? 

A. Well, kind of like I favor more the defender side, so - and taking 
into consideration the case and that - please don't take me 
wrong ... 

. . . . They take into consideration that they are kids and they have, 
like, [their] entire life in front of them, that they haven't had too much 
experience, and so it would be hard for me to make - to make a 
decision not in favor of defendants. 

BY MR. YIP: 
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Q. It might be a hard decision for a lot of folks, but the question really 
for you is, can you be fair? Do I have a fair shot with you as a juror 
in this case? Will you follow the law the judge gives you? 

A. Well, but the - as you know, they're always not straight. There's 
always you can see what is -you can interpret law in different ways. 

THE COURT: Ma'am, I need to explain something to you just 
so we're all understanding. 

The federal law is different than the state law in terms of how 
it is analyzed and what the options are. So the law that I give you 
would be the state law, and that's what you would have to follow. So 
I just want to clarify that for you. Okay? 

Defense did not object. 

At trial, the State introduced, inter alia, security video of the shooting and 

testimony from Servin, Perez, and Caseres that Linares confessed to the murder 

to them in the aftermath of the shooting. It also introduced, over defense objection, 

an autopsy photo of Velasquez's empty chest cavity, showing the bullet that had 

become lodged in his spine. 

The State also introduced a Facebook message conversation between 

Kasparova and a friend. Defense objected to the introduction of portions of the 

conversation. The conversation includes a discussion of "'[m]oney team green"

a group or individual that Kasparova says robbed Linares. Kasparova expresses 

a desire to find money team green, asks her friend to make contact by asking if 

they have "fire," and asking her friend to post on her story "who has fire." Linares 

was concerned that the word "fire" could refer to prior bad acts or guns. The trial 

court allowed the conversation to be admitted, but redacted references to "fire." 

6 
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During closing, the prosecutor referenced the redacted portion of the 

conversation: 

Also, I didn't bring [this] up in my original closing, but you'll have 
those Facebook messages with you, is during the same string, just 
prior, just prior to Edixon messaging Kasparova and saying hey, I 
heard you got fired, Kasparova's having a discussion with [Habibti] 
Maryooma about this team money green. Do you remember that and 
what is she saying? 

She said: Hey, you guys know this - you know this money team 
green? Hit em' up. Ask them if they have fire. 

Linares successfully objected and the court struck the comment. Also in 

closing, the prosecutor made an argument about the how the law and the verdict 

would "make sense," 

The law isn't some mystic thing. All right? It's supposed to 
represent us as a society, our shared beliefs, our shared 
understanding, our shared morals. The law is a codification of that. 
And that's what you have before you in the form of those jury 
instructions. 

At first blush, they might seem complicated, wordy, maybe 
sometimes confusing. But if you take the time to read it and think 
about it, you'll see that it makes sense. That's because the law is 
rooted in our shared common intellectual sense, and it's rooted in 
our shared common moral sense. 

Our shared common intellectual sense and our shared common 
moral sense. What that means is if you apply the law to the evidence 
in this case and if you follow the law, you'll reach the correct verdict. 
And doing so will make good common sense. 

Linares did not object to the argument or request a curative instruction. 

The jury found Linares guilty as charged. It also found that Linares was 

armed with a firearm when he committed the crime. 

At sentencing, Linares, who was 19 at the time of the murder, requested an 

exceptional sentence downward on account of his relative youth. He asked the 

court not to impose the firearm enhancement. The trial court imposed a low end 
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standard range sentence. The court imposed the firearm enhancement as well, 

indicating that it did not have discretion to waive or reduce that part of his sentence. 

Linares appeals. 

DISCUSSION 

Linares assigns multiple errors. He argues his counsel was ineffective for 

failing to renew his motion to sever his and Kasparova's trials. Next, he argues 

the trial court erred when it instructed potential jurors that jury nullification is not 

allowed in Washington. He argues the trial court erred in denying his motion to 

cover the memorial in the courthouse, which he claims contained pro-prosecution 

advertising. He argues that the trial court erred in allowing an unnecessary 

autopsy photo of the victim. He also argues the prosecutor committed misconduct 

by referring to redacted portions of evidence and arguing in closing about how the 

law and verdict would make sense. And, he argues his counsel was ineffective for 

failing to move for a mistrial for the misconduct. He argues that cumulative error 

deprived him of a fair trial. Last, he argues the trial court failed to recognize its 

discretion to waive or reduce the firearm enhancement to his sentence. 

I. Motion to Sever 

Linares argues his counsel was deficient for failing to renew his motion to 

sever his and Kasparova's trials. Prior to trial, Linares sought severance based on 

what he anticipated would be his and Kasparova's antagonistic defenses. The trial 

court denied the motion but indicated that Linares could bring the motion again at 

the close of the State's case, depending on what evidence the State chose to 
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introduce. Counsel did not bring the motion again. Linares now argues that 

decision was ineffective assistance of counsel. 

In order to show ineffective assistance of counsel, Linares must show (1) 

that his counsel's performance fell below an objective standard of reasonableness, 

and (2) he was prejudiced by the performance. State v. Estes, 188 Wn.2d 450, 

457, 395 P.3d 1045 (2017). Prejudice exists if there is a reasonable probability 

that, but for counsel's deficient performance, the outcome of the proceedings 

would have been different. kL. In the context of a motion to sever, this means 

Linares must show that a competent attorney would have moved for severance, 

and there was a reasonable probability not just that the motion would have been 

granted, but also that he would have been acquitted at a separate trial. See State 

v. Emery, 174 Wn.2d 741,755,278 P.3d 653 (2012). 

Linares cannot meet that burden here. Even assuming, based on the trial 

court's invitation to renew the motion, that the trial court would have granted a 

motion for severance, we see no reason to believe that Linares would have been 

acquitted at a separate trial. Linares argues that he was prejudiced because both 

Kasparova and the State implicated him in the murder. And, he points to what he 

perceives as weaknesses in the evidence. But, the jury convicted Linares based 

on the evidence that was presented. Most notably, this evidence included 

Linares's confessions to three different people in the aftermath of the shooting and 

his own incriminating statements on a call recorded by the police. Linares does 

not argue that any of this evidence would not have been introduced at a separate 
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trial. There is no reasonable probability that a jury, presented with the same 

evidence of Linares's guilt, would not deliver the same result. 

Linares's ineffective assistance of counsel claim based on the motion to 

sever fails. 

II. Jury Nullification 

Linares argues the trial court erred in instructing potential jurors that jury 

nullification is not allowed in Washington. He did not object to the trial court's 

comments below. He asks us to review the error under RAP 2.5(a)(3) as a 

manifest error affecting a constitutional right. 

Jury nullification occurs when a jury acquits a defendant, even though 

members of the jury believe the defendant to be guilty of the charges. State v. 

Nicholas, 185 Wn. App. 298, 301, 341 P.3d 1013 (2014). It is a juror's knowing 

and deliberate rejection of the evidence or refusal to apply the law because the 

result dictated by the law is contrary to the juror's sense of justice, morality, or 

fairness. kt While we accept that jury nullification occurs, we have never 

promoted the practice. gt at 307. 

There is no constitutional right to jury nullification. Id. at 303. Linares 

nevertheless argues that a manifest error affecting a constitutional right exists here 

because the court's comments affected his right to have the jury decide his guilt or 

innocence. He does not explain the effect other than to say that the trial court's 

comment "denied Linares an opportunity for acquittal available to every other 
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criminal defendant in Washington." In other words, the effect was to deprive 

Linares or his "right" to jury nullification. But, no such right exists. 

Because Linares does not articulate a manifest error that affects a 

constitutional right, he is not entitled to raise the issue for the first time on appeal. 

RAP 2.5(a)(3). 

111. Motion to Cover Memorial 

Linares argues the trial court erred in denying his motion to cover a 

memorial to a former prosecutor located in the courthouse where his case was 

tried. He specifically objects to a quotation on the memorial that reads, "Our Job 

is Not to Win Cases, but to Seek Justice." He argues the memorial is "pro

prosecutorial advertising." He argues the jury's potential exposure to the memorial 

affected his right to a fair trial and constituted exposure to extrinsic evidence. 

We review the trial court's determination that particular circumstances do 

not violate a defendant's due process rights for abuse of discretion. State v. Lord, 

161 Wn.2d 276, 283, 165 P.3d 1251 (2007). A trial court abuses its discretion 

when its decision is manifestly unreasonable or exercised on untenable grounds 

or for untenable reasons. Id. at 283-84. 

Here, the trial court considered Linares's argument that the memorial 

constituted pro-prosecutorial advertising. But, it concluded that the language on 

the memorial "could cut both directions," because jurors could interpret the 

statement as saying the prosecution does not want to secure a guilty verdict if such 

a verdict would be unjust. That interpretation is not manifestly unreasonable and 

11 
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not an abuse of the trial court's discretion. Even if jurors were to interpret the 

quotation to mean that prosecutors believe a guilty verdict would be the just result, 

prosecutors are not prohibited from making that argument in closing. See State v. 

Fuller, 169 Wn. App. 797, 822-83, 282 P .2d 126 (2012). 

Nor should the memorial be considered "extrinsic evidence" that 

necessitates a new trial. "Relevant evidence" is that which makes a fact of 

consequence any more or less probable. ER 401. The memorial here is not 

relevant to any consequential fact in this case. The quotation, attributed to a former 

prosecutor, is relevant only to that prosecutor's opinion on the nature of 

prosecution. It has no bearing on the facts of this case and is not necessarily 

relevant to the opinion of the prosecutors who made the decision to bring it. 

We agree with the trial court that the memorial does not constitute pro

prosecutorial advertising and is not extrinsic evidence in this case. 

IV. Autopsy Photo 

Linares claims the trial court erred in admitting, over Linares's objection, an 

autopsy photograph of the inside of Velasquez's ribcage showing where a bullet 

had lodged in his spine. He argues the photograph was gruesome and duplicative 

of other photos admitted into evidence, such that its probative value was 

outweighed by the danger of unfair prejudice. 

A trial court may exclude relevant evidence if its probative value is 

substantially outweighed by the risk of unfair prejudice. ER 403. Autopsy 

photographs have probative value where they are used to illustrate or explain the 
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testimony of the pathologist who performed the autopsy. State v. Whitaker, 6 Wn. 

App. 2d 1, 36, 429 P.3d 512 (2018), aff'd, 195 Wn.2d 333, 459 P.3d 1074 (2020). 

It is reasonable to conclude that a jury would better understand the doctor's 

testimony with photographs rather than diagrams. lit at 37. We review a trial 

court's decision to admit autopsy photographs for an abuse of discretion. lih at 36. 

We will uphold the trial court's decision unless it is clear from the record that the 

primary reason to admit the photograph was to inflame the jury's passion. lit 

Nothing in the record indicates that inflaming the jury's passion was the 

primary purpose here. Rather, the purpose was to assist the testimony of the 

pathologist regarding the path of the bullet recovered from Velasquez's spine. 

Linares instead argues that the path of the bullet could just as easily be shown 

from a photograph of an x-ray of the bullet's location. But, the State is not 

precluded from utilizing photographic evidence because less inflammatory 

evidence is available. See id. at 37 (admitted photographs rather than diagrams); 

State v. Stackhouse, 90 Wn. App. 344, 356, 957 P.2d 218 (1998) (admitted taped 

confession in addition to detectives' testimony). 

The trial court did not abuse its discretion in admitting the autopsy 

photograph. 

V. Prosecutorial Misconduct 

Linares alleges two instances of prosecutorial misconduct during the State's 

closing arguments. The first instance involves the prosecutor revealing redacted 

portions of a Facebook message conversation to the jury. Defense successfully 
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objected and the trial court struck the comment. Linares nevertheless argues that 

the misconduct denied him a fair trial and that his counsel was ineffective for failing 

to request a mistrial. The second instance involves the prosecutor describing the 

law as being rooted, inter alia, in "'our shared moral sense,'" and encouraging 

jurors to reach a verdict that makes '"good common sense."' Linares did not object 

to the argument below, a decision that he now argues his counsel was ineffective. 

And, he argues the misconduct was so flagrant and ill-intentioned that it warrants 

a new trial. 

A. Reference to Redacted Evidence 

At trial, the State introduced a Facebook conversation between Kasparova 

and a friend of hers named Maryooma. In it, she discussed "money team green," 

a group or individual whom she claims robbed Linares. She asked Maryooma to 

post on money team green's story and reach out to money team green on 

Snapchat to see if they have "fire" in an apparent attempt to make contact with 

them. Defense successfully objected to the inclusion of these messages. But, the 

prosecutor referred to those messages in closing argument. Linares again 

successfully objected and the trial court struck the comment. 

We agree with Linares that it was misconduct for the prosecutor to refer to 

the excluded evidence during closing. The question is whether that misconduct 

necessitates a new trial. Prosecutorial misconduct requires a new trial if there is 

a substantial likelihood that the misconduct affected the jury's verdict. State v. 

Copeland, 130 Wn.2d 244,284,922 P.2d 1304 (1996). 

14 
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The prosecutor's comment did not affect the jury's verdict here. The jury 

was instructed to "disregard any remark, statement, or argument that is not 

supported by the evidence." The prosecutor's comment that Kasparova asked her 

friend about "fire" in the Facebook conversation was not supported by the evidence 

because that portion was redacted. Linares argues that "some arguments cannot 

be cured with an instruction." He argues that jurors would be able to figure out that 

the statements referred to by the prosecutor was the redacted portion of the 

conversation they received. 

The jury is presumed to have followed the court's instructions. State v. 

Swan, 114 Wn.2d 613, 661-62, 790 P.2d 610 (1990). We presume the jury 

properly disregarded the comment. Linares points to nothing in the record that 

persuades us the presumption is inapplicable to the facts here. Nor does he 

demonstrate that the jury did not disregard the comment as instructed. 

To succeed on this ineffective assistance claim, Linares must show a 

reasonable probability that the trial court would have granted his motion. Estes, 

188 Wn.2d at 458 (ineffective assistance claim succeeds if there is a substantial 

likelihood that the outcome of the proceedings would have been different). The 

trial court will grant a mistrial only where the defendant has been so prejudiced 

that nothing short of a new trial can ensure a fair trial. State v. Russell, 125 Wn.2d 

24, 85, 882 P.2d 747 (1994). That level of prejudice does not exist here. Counsel 

was not ineffective for failing to move for a mistrial because the motion would have 

been denied. 

15 
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B. Good Moral Sense 

Linares also argues the prosecutor committed misconduct by making the 

following argument: 

The law isn't some mystic thing. All right? It's supposed to 
represent us as a society, our shared beliefs, our shared 
understanding, our shared morals. The law is a codification of that. 
And that's what you have before you in the form of those jury 
instructions. 

At first blush, they might seem complicated, wordy, maybe 
sometimes confusing. But if you take the time to read it and think 
about it, you'll see that it makes sense. That's because the law is 
rooted in our shared common intellectual sense, and it's rooted in 
our shared common moral sense. 

Our shared common intellectual sense and our shared common 
moral sense. What that means is if you apply the law to the evidence 
in this case and if you follow the law, you'll reach the correct verdict. 
And doing so will make good common sense. 

He argues this, combined with other references encouraging the jury to use its 

"common sense," encouraged the jury to convict based on reasons other than the 

evidence. We disagree. Jurors are expected to use their common sense when 

reaching a verdict. State v. Balisok, 123 Wn.2d 114,119,866 P.2d 631 (1994). It 

is not misconduct to encourage them to do so. Aside from the references to 

"common sense," we are left with the unremarkable statement that the law is based 

in part on our "common moral sense." That statement did not encourage the jurors 

to convict based on reasons other than the evidence. We find no misconduct in 

the prosecutor's statements. A new trial was not warranted, and it was not 

ineffective assistance of counsel not to object because any objection would have 

been overruled. 
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VI. Sentencing 

Linares was 19 years old at the time he committed the crime. He argues 

that the trial court erred in not recognizing that it had discretion to impose an 

exceptional sentence downward for his firearm enhancement sentence on account 

of his youth. 

In State v. Brown, our Supreme Court held that deadly weapons 

enhancements are mandatory. 139 Wn.2d 20, 29, 983 P.2d 608 (1999). The 

Supreme Court overruled Brown as it relates to juvenile offenders in Houston

Sconiers. State v. Houston-Sconiers, 188 Wn.2d 1, 21,391 P.3d 409 (2017); see 

also State v. Mandefero, 14 Wn. App. 2d 825, 831-32, 473 P.3d 1239 (2020). But, 

Brown remains good law as it relates to defendants who, like Linares, were not 

juveniles at the time they committed their crimes. gL_ 

Linares argues this rule must be reexamined in light of In re Pers. Restraint 

of Monschke, 197 Wn.2d 305, 482 P.3d 276 (2021). There, our Supreme Court 

ruled that sentencing courts must consider the mitigating qualities of youth before 

imposing a mandatory life without parole sentence on defendants younger than 

21. kh at 329. This case does not address mandatory life without parole. And, 

Monschke does not address firearm enhancements or overrule Brown. 

Trial courts do not have discretion to impose an exceptional sentence 

downward for a firearm enhancement when the offender is not a juvenile at the 

time they commit the crime. Mandefero, 14 Wn. App. 2d at 828. The trial court 

did not abuse its discretion by recognizing that fact. 
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VI I. Conclusion 

The trial court did not err and Linares did not receive ineffective assistance 

of counsel. While the prosecutor committed misconduct by referring to facts not in 

evidence, this error did not substantially affect the jury's verdict. The prosecutor 

committed no other misconduct.2 

We affirm. 

WE CONCUR: 

~//}-

2 Because we find that only one error occurred, Linares's claim of 
cumulative error also fails. The cumulative error doctrine applies when multiple 
errors deprive the defendant of a fair trial. State v. Coe, 101 Wn.2d 772, 789, 684 
P.2d 668 (1984). It is inapplicable here. 
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